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1 )K1 Responsive to communication(s) filed on 24 November 2003 and 01 March 2004 , 
2a)n This action is FINAL. 2b)n This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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DETAILED ACTION 
Supplemental Office Action 

The purpose of this Supplemental Office Action is to correct an omission in the 
Office Action mailed 6/28/06. Specifically, page 3 of the Office Action mailed 6/28/06 
was missing. This Supplemental Office Action contains the complete text of the office 
action. 

Election/Restrictions 

1 . Restriction to one of the following inventions is required under 35 U.S.G. 121 : 

I. Claims 1-5, drawn to a method of fabricating an optical element, classified 
in class 430, subclass 321. 

II. Claim 6, drawn to a lithographic projection apparatus, classified in class 
355, subclass 55. 

III. Claims 7-10, drawn to an optical element, classified in class 359, subclass 
838. 

2. The inventions are distinct, each from the other because of the following reasons: 
Inventions I and II are related as process of making and product made. The 

inventions are distinct if either or both of the following can be shown: (1 ) that the 
process as claimed can be used to make another and materially different product or (2) 
that the product as claimed can be made by another and materially different process 
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(MPEP § 806.05(f)). In the instant case the product as claimed can be made by another 
and materially different process, such as wet etching. 

Inventions I and III are related as process of making and product made. The 
inventions are distinct if either or both of the following can be shown: (1) that the 
process as claimed can be used to make another and materially different product or (2) 
that the product as claimed can be made by another and materially different process 
(MPEP § 806.05(f)). In the instant case the product as claimed can be made by another 
and materially different process, such as wet etching. 

Inventions II and III are related as combination and subcombination. Inventions 
in this relationship are distinct if it can be shown that (1) the combination as claimed 
does not require the particulars of the subcombination as claimed for patentability, and 
(2) that the subcombination has utility by itself or in other combinations (MPEP § 
806.05(c)). In the instant case, the combination as claimed does not require the 
particulars of the subcombination as claimed because the combination does not require 
an optical element having at least one wall that forms an angle of more than 90° with an 
adjacent floor. The subcombination has separate utility such as a diffractive optical 
element in a fiber optic coupler interconnect system. 

3. Because these inventions are independent or distinct for the reasons given 
above and have acquired a separate status in the art in view of their different 
classification, restriction for examination purposes as indicated is proper. 
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4. During a telephone conversation with Jean-Paul G. Hoffman on 6/14 a 
provisional election was made without traverse to prosecute the invention of Group I, 
claims 1-5. Affirmation of this election must be made by applicant in replying to this 
Office action. Claims 6-10 are withdrawn from further consideration by the examiner, 37 
CFR 1.142(b), as being drawn to a non-elected invention. 

5. Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1.48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1 .48(b) and by the fee required under 37 CFR 1 .17(1). 

Claim Rejections • 35 USC § 112 

6. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 5 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 5 presents the limitation "wherein the reflecting film is selected from the 
group consisting of a Bragg reflector and a protective layer. However, it is the position 
of the Examiner that a protective layer is not generally considered to be a type of 
reflecting film. Accordingly, it is unclear if the scope of this claim is limited to methods 
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comprising the step of providing a reflecting film, or if it includes a method comprising 
the step of providing either a reflective film or a protective layer. This rejection could be 
overcome by rewriting claim 5 so that it is drawn to the embodiment wherein the 
reflecting film is a Bragg reflector (i.e. deleting the protective layer from this claim), and 
then writing an new dependent claim drawn to the embodiment wherein the film is a 
protective layer. 

Claim Rejections - 35 (JSC § 102 
7. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-5 are rejected under 35 U.S.C. 102(e) as being anticipated by US 
2004/0020892 to Matthews et al. (Matthews). Matthews discloses a method of making 
a diffractive optical element comprising the steps of forming a multilayer structure 
comprising multiple etch layers separated by etch stop layers, patterning a photoresist 
layer on the multilayer structure, plasma etching exposed portions of the etch layer, and 
depositing a coating on the etched structure. Furthermore, the photoresist patterning 
and etching steps are repeated, the diffractive optical element may be a Fresnel zone 
plate, and the coating may be a protective coating or a multi-layer reflective coating. 
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See the abstract; paragraphs [0002], [0026H0031] and [0033]-[0036]; and Figures 2A- 
C. 3A-C, 4, 7 and 8. 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John A. McPherson whose telephone number is (571) 
272-1386. The examiner can normally be reached on Monday through Friday, 8:00 AM 
to 4:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mark Huff can be reached on (571) 272-1385. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications Is available through Private PAIR only. 
For more infomiatjon about the PAIR system, see http://pair-dlrect.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. \ 
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Primary Examiner 
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